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COMMENTS ON THE NATIONAL ENVIRONMENTAL MANAGEMENT ACT, 1998 

CONSULTATION ON INTENTION TO AMEND THE SECTION 24H REGISTRATION 

AUTHORITY REGULATIONS, 2016 

 

INTRODUCTION 

 

1. The subjoined comments on the above intention to amend the Section 24H Registration 

Authority Regulations, 2016 (“proposed Amendments”) are submitted on behalf of the 

Federation for a Sustainable Environment (FSE) 1.  

 

2. The FSE’s comments on the above-mentioned Regulations are limited to prospecting 

and mining applications. 

 

3. The entitlements that flow from the right to prospect or mine are far-reaching2 and the 

“...problems related to mining waste may be rated as second only to global warming 

 
1 The FSE is a federation of community based civil society organisations committed to the realisation of the 

constitutional right to an environment that is not harmful to health or well-being, and to having the environment 

sustainably managed and protected for future generations.  Their mission is specifically focussed on addressing 

the adverse impacts of mining and industrial activities on the lives and livelihoods of vulnerable and disadvantaged 

communities who live and work near South Africa’s mines and industries.  

2  The holder of a prospecting or mining right is entitled: 

• To enter the land to which the right relates together with his or her employees; 

• To bring onto that land any plant, machinery or equipment; 

• To build, construct or lay down any surface or underground infrastructure which may be required for 

the purposes of prospecting or mining; 

• To prospect or mine for his or her own account on or under the land and to remove and dispose of any 

mineral found;  

• Subject to the National Water Act, 36 of 1998 to use water from any natural spring, lake, river or 

stream situated on or flowing through the land; and to carry out any other activity incidental to 

prospecting or mining provided this does not contravene the provisions of the Mineral and Petroleum 

Resources Development Act, 28 of 2002 (MPRDA). 

 



and stratospheric ozone depletion in terms of ecological risk. The release to the 

environment of mining waste can result in profound, generally irreversible destruction 

of ecosystems.”3  

 

3. Since the entitlements, which flow from a prospecting and mining right, are so far-

reaching, and because the consent of the surface owner and occupiers of the land or 

affected communities is not required in terms of the Mineral and Petroleum Resources 

Development Act, 28 of 2002 (MPRDA)4, and since the environmental impacts of 

mining are so significant, the law makes provision for an extensive variety of balancing 

mechanisms which are aimed at reducing and managing mining’s impact on the 

environment, socio-economic conditions and cultural heritage.  

 

4. One of the most important of these balancing mechanisms is the public participation 

process and the right of interested and affected parties5 to inter alia appeal 

Environmental Authorisations (EAs) and to ask the Court for a judicial review. 

 

5. These balancing mechanisms are also aligned with the principles of participatory 

democracy and active citizenry6. 

 

RATIONALE FOR THE PROPOSED AMENDMENT (Subregulation(1)(f)) 

 

6. Prefatory to our objection to the proposed Amendment, we respectfully request the 

rationale behind the proposed Amendment to disallow interested and affected parties, 

unless represented by a registered EAP, to appeal an Environmental Authorisation. 

 

THE GROUNDS FOR OUR OBJECTION TO THE PROPOSED AMENDMENT 

 

7. The Amendment proposes to allow “a person” to “prepare and submit comments on 

documents forming part of an application contemplated in subregulation (1)(a) – (c)”7 

without being required to be a registered environmental assessment practitioner. 

 
3 European Environmental Bureau 2000, The Environmental Performance of the Mining Industry and the Action 

Necessary to Strengthen European Legislation in the Wake of the Tisza‐Danube Pollution, EEB document no. 

2000/016, Brussels.  Manders, P, Godfrey, L & Hobbs, P 2009, Acid Mine Drainage in South Africa, CSIR Natural 

Resources and the Environment. https://www.environment.co.za/documents/acid‐mine‐drainage‐amd/AMD‐
Acid‐Mine‐Drainage‐South‐Africa‐CSIRdraft 
4 This is in complete contradiction with the amendments to the Environmental Impact Assessment Regulations, 

2014 (EIA Regulations) of June 2021. 
5 Interested and affected parties are defined in the National Environmental Management Act, 1998 (NEMA) as 

inter alia “(a) any person, group of persons or organisations interested in or affected by such operation or 

activity.” 
6 “Active citizenry and social activism are necessary for democracy and development to flourish, to raise the 

concerns of the voiceless and marginalised and hold government, business and all leaders in society accountable 

for their actions”. (The National Development Plan 2030.) 
 
7 Subregulation (1)(a) pertains to “an application for an environmental authorisation” for a Basic Assessment 

Report, an Environmental Management Programme Report (EMPr) and Closure Plan.   (1)(b) pertains to 



8. In terms of the proposed amendments, a person who is not a registered EAP is 

disallowed from preparing and summitting comments in terms of subregulation (1)(d), 

(1)(e) and (1)(f) on an application for an atmospheric emission licence in terms of the 

NEM:Air Quality Act; strategic environmental assessments, environmental 

programmes or other appropriate environmental management instruments; and “an 

appeal contemplated in section 438 of the Act, relating to an application, strategic 

environmental assessment, environmental management programme or other 

appropriate environmental instrument, contemplated in paragraphs (a) – (e)”. 

9. The current public participation process allows for interested and affected parties to 

appeal an Environmental Authorisation (EA) and if an Appeal is dismissed to have the 

right to a judicial review of the decision by the Minister of Forestry, Fisheries and 

Environment. 

 

10. It logically follows that if affected parties do not have the capacity to appeal an EA or 

if the requirements to appeal an EA are too onerous, it will automatically sterilise 

interested and affected parties’ right to a judicial review.   

11. In terms of the current public participation process the playing field is not level. There 

is asymmetry in power.  If power asymmetry exists, it is tempting for the relatively 

more powerful party to use coercive rather that synergetic power.  The negotiated 

outcome may be one-sided and the weaker party may be manipulated. 

12. The power in the public participation process currently lies with the Applicant.  The 

Applicant has the economic means to pay for an EAP and its appointed specialists. 

Furthermore, the Applicant and its appointed EAP and its specialists have sufficient 

time to investigate and prepare specialist reports and an EMPr while interested and 

affected parties have 30 days to comment on highly technical and scientific issues and 

must, in terms Chapter 2 of the 2014 Appeal Regulations, submit an appeal  to the 

appeal administrator and to any known interested and affected party within 20 days 

from the date of an environmental authorisation in terms of NEMA or a waste 

management licence. 

13. EAPs and their appointed specialists may be notionally independent however EAPS are 

employed by the Applicant to act as its agent and the purpose of their engagement is to 

obtain the authorisation the Applicant seeks.  This was well established in Earthlife 

Africa v Eskom and others matter (Case No 7653/03 in Cape High Court) where it was 

found that while consultants may be notionally ‘independent’ in the sense that they are 

not institutionally part of the Applicant, they are employed by the Applicant to act as 

 
“an application in terms of section 24G of the Act” while subregulation 1(c) applies to “an application 

for a waste management licence” in terms of the NEM:Waste Act, 59 of 2008. 

8 43. (1) Any affected person may appeal to the Minister against a decision taken by any person acting under a 

power delegated by the Minister under this Act.(2) An appeal under subsection ( 1 ) must be noted and must be 

dealt with in the  manner prescribed. 

 



its agent and the purpose of their engagement was to obtain the authorisation the 

Applicant seeks. 

14. The proposed Amendment will exacerbate instead of ameliorate the above-mentioned 

inequities and will place an onerous obligation on interested and affected parties, in 

particular communities who are characterised by widespread poverty, to appoint and 

fund, an EAP to appeal an EA and to prepare the Appeal within the prescribed time 

period. The costs of an EAP to appeal an EA will be in most instances prohibitive for 

most interested and affected parties. 

13. The proposed Amendments are furthermore perceived to be anomalous to the principles 

of the NEMA which call for inter alia: 

• The participation of all interested and affected parties in environmental 

governance must be promoted, and all persons must have the 

opportunity to develop the understanding, skills and capacity necessary 

for achieving equitable and effective participation, and participation by 

vulnerable and disadvantaged persons must be ensured. 

• Decisions must take into account the interests, needs and values of all 

interested and affected parties, and this includes recognising all forms 

of knowledge, including traditional and ordinary knowledge. 

• The vital role of women and youth in environmental management and 

development must be recognised and their full participation therein must 

be promoted. 

9. The importance of the provision of an Appeal, as Baxter9 observes, is that: 

   

“The appellate body is able to exercise a calmer, more objective and reflective 

judgment. Detached from the “dust of the arena”, as it were, and the immediacy of the 

initial decision, the second decision-maker is in a better position to discern a faulty 

reasoning process and, in particular, to evaluate facts”. 

 

10. A significant benefit of the provision of an internal appeal is that it currently is more 

expeditious and cost-effective than litigation.  The proposed Amendment will nullify 

this benefit. 

 

11. In the context of decisions on applications for development, in particular prospecting 

and mining applications, the right for interested and affected parties to appeal against 

EAs are especially important because of the number of potentially competing factors to 

be taken into account by decision makers and issues such as: 

 

o The need and desirability of the project 

o The best practicable environmental option 

 
9 Lawrence Baxter Administrative Law (1984) 255 (emphasis in original). 



o The economic evaluation of mining compared with other reasonable/feasible 

alternative land uses (cost/benefit analysis) 

o The optimum sustainable land use in the proposed area 

o The evaluation of the potential direct, indirect and cumulative impacts of 

development on biodiversity and ecosystem services, which shows that there 

would be no irreplaceable loss or irreversible deterioration, and that minimising, 

rehabilitating, and offsetting or fully compensating for probable residual 

impacts would be feasible and assured, taking into account associated risks and 

time lags. 

o A risk averse and cautious approach, taking into account the limits of current 

knowledge about the consequences of decisions and actions 

 

10. In terms of Section 33 of the Bill of Rights of the Constitution of the Republic of South 

Africa “everyone has the right to administrative action that is lawful reasonable and 

procedurally fair” and to this end “everyone whose rights have been adversely affected 

by administrative action” as the right for the review of administrative action by a court. 

11. The “rights” in this matter under consideration is the right in terms of Section 24 of the 

Constitution namely “to an environment that is not harmful to their health or wellbeing: 

and (b) to have the environment protected, for the benefit of present and future 

generations, through reasonable legislative and other measures that – (i) prevent 

pollution and ecological degradation; (ii) promote conservation; and (iii) secure 

ecologically sustainable development and use of natural resources while promoting 

justifiable economic and social development”. 

12. The Promotion of Administrative Justice Act, 3 of 2000 (PAJA) requires that a person 

must comply with the rule of exhaustion of internal remedies. In the matter under 

consideration, interested and affected parties can therefore not request a judicial review 

unless they have appealed an environmental authorisation by the competent authority. 

 

13. If therefore, an Appeal against an EA is beyond the reach of interested and 

affected parties because of onerous legal requirements (such as the appointment 

of an EAP at prohibitive financial cost to interested and affected parties) their 

right to a judicial review is also sterilised.  

 

14. The proposed Amendment, it is our considered opinion, does not meet the 

requirements of administrative justice as required by the Promotion of 

Administrative Justice Act and is not aligned to the principles of the NEMA. 

 

15. The proposed Amendment will effectively exclude procedural fairness, in the form 

of the audi alteram partem. 

 

16. Given the current ecological degradation and over-exploitation of natural 

resources in South Arica, and adverse socio-economic and environmental impacts 



on mining affected communities,  it is imperative that interested and affected 

parties be allowed to submit appeals without being encumbered by the proposed 

Amendment, that is, to appoint EAPs at considerable costs to prepare and submit 

appeals.  Environmental justice and equity cannot be compromised by such 

cumbersome and onerous processes when our environment and its associated 

resources such as water is under as much pressure as it is. 

 

SUBMITTED BY: 

 

Mariette Liefferink 

CEO:  Federation for a Sustainable Environment. 

25 January 2022/ 

 

 


