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POLICE in Mpumalanga have handed 
over the docket in which Finance Minister 
Enoch Godongwana is accused of sexual 
assault, to the National Prosecuting 
Authority (NPA) for a decision.

Mpumalanga police spokesperson 
Brigadier Selvy Mohlala said statements 
had been obtained from the “necessary 
people” and the docket was submitted to 
the NPA.

On Wednesday, th ecivil rights 
movement #NotInMyName called 
on Godongwana to step down after 
the charges of sexual harassment 
were lodged against him in Skukuza, 
Mpumalanga. 

Godongwana has denied the 
allegations levelled against him.  |  IOL

THE South African Reserve Bank (SARB) 
has imposed administrative sanctions on 
Nedbank Limited following its failure to 
comply with aspects of the administrative 
provisions of the Financial Intelligence 
Centre (FIC) Act.

This is after SARB warned that the 
country’s biggest banks, Standard Bank, 
FirstRand (FNB), Absa Bank, Nedbank and 
Investec, had to improve their prosecution 
of financial crimes and their ability to 
identify and report illegal cash flows and 
crimes by October this year.

The administrative sanctions imposed 
in terms of the FIC Act include cautions, 
reprimands and a total financial penalty 
of R35 million, of which R15m has been 
conditionally suspended.  |  IOL

PARLIAMENT has shot down allegations 
by opposition political parties that it was 
dragging its feet in investigating President 
Cyril Ramaphosa’s Phala Phala farmgate 
scandal.

Spokesperson Moloto Mothapo said 
that National Assembly Speaker Nosiviwe 
Mapisa-Nqakula had always acted swiftly 
and consistently with the rules and the law 
when processing correspondence from 
political parties calling for parliamentary 
action on the matter.

Mothapo explained that the 
parliamentary rules required the Speaker 
to refer the motion and supporting 
documents to an independent panel of 
experts.

The independent panel will conduct 
a preliminary assessment of the motion 
and evidence before making findings 
and recommendations to the National 
Assembly within 30 days on whether there 
is sufficient evidence that Ramaphosa 
committed any of the violations alleged in 
the motion.

The panel’s work will be tabled in the 
National Assembly for consideration and a 
decision.  |  IOL

IT HAS been reported that the All- 
African Alliance Movement selected 
retired Chief Justice Mogoeng  
Mogoeng as its presidential candidate. 

Many have questioned whether 
former Justice Mogoeng can stand for 
office in the 2024 national and pro-
vincial elections. Particularly as retired 
judges receive their salaries for life. The 
intent behind  judges being given life-
long salaries and being remunerated 
well is to insulate them from partisan 
politics and preserve the independence 
of the judiciary. The rationale is that  
judges will be free to issue rulings 
based on law rather than seeking polit-
ical favour.

In terms of section 11(2) of the Judi-
cial Services Commission Act of 1994, 
a “judge who has been discharged 
from active service may only with 
the written consent of the Minister 
(of Justice), acting after consultation 
with the Chief Justice, hold or perform 
any other office of profit or receive in 
respect of any fees, emoluments or 
other remuneration…”

The minister may only grant such 
consent if satisfied that it will not 
adversely affect the administration of 
justice, the image or reputation of 
the judiciary or undermine the legal  
framework. From the outset, it is  

highly unlikely that the minister will 
consent to Justice Mogoeng standing 
to hold public office while being on 
the payroll of the judiciary. 

A sound reason for the refusal is 
that the Constitution is based on the 
principle of separation of powers. The 
judiciary, legislature and executive 
have their constitutional mandates, 
and must be independent of each 
other and not encroach on the other. 

Justice Mogoeng is no longer  
issuing rulings but is on the payroll of 
the judiciary. Holding political office 
creates a link between the legislature 
and the judiciary. This link could 
be seen as indirectly hampering the  

independence of the judiciary. This 
will not sit well with any legal scholar.

However, this is not the end of 
the discussion. Justice Mogoeng can 
approach the Constitutional Court to 
have section 11 of the Judicial Services 
Act declared invalid. 

The Constitutional Court will look 
at the Judicial Services Act and how 
it constrains Justice Mogoeng’s polit-
ical right to stand for public office 
as guaranteed by section 19(3)(b) of 
the Constitution. The Constitutional 
Court has already interpreted what 
political rights entail.

In the case of My Vote Counts NPC 
v Minister of Justice (2018), Justice 
Mogoeng himself noted that the right 
to stand for public office is tied up with 
the right to vote in elections, which 
means that every adult citizen may 
in terms of the Constitution stand 
as an independent candidate to be 
elected in municipalities, provincial 
legislatures, or the National Assem-
bly. The court stated that political 
rights include the right of indepen- 
dents to contest elections as they 
should not be forced to join political 
parties to contest the elections.

These statements were discussed 
in the New Nation Movement v the  
President (2019). The court ruled that 

the Electoral Act is unconstitutional 
to the extent that it makes it impos-
sible for independent candidates to 
stand for political office without being 
members of political parties. It held 
that no one must be forced to associ-
ate. The Electoral Act is in the process 
of being amended for independent 
candidates to contest the national and 
provincial elections.

This may create the impression 
that Justice Mogoeng and the Con-
stitutional Court have liberal views 
when it comes to interpreting polit-
ical rights. 

However, in interpreting the 
Constitution and weighing up rights 
and interests, the court must con-
sider international law in line with 
section 39(1)(b) of the Constitution. 
International law is the set of rules, 
agreements and treaties that are bind-
ing between countries, and includes 
agreements and treaties that South 
Africa acceded to. 

In the New Nation Movement 
judgment, article 10 of the African 
Charter on Human and Peoples’ 
Rights was instrumental. The article 
provides that everyone has the right 
to freedom of association; however, 
no one may be compelled to associate. 
A ruling from the African Court stipu-

lated that the “freedom of association 
is negated if an individual is forced to 
associate with others. Freedom of asso-
ciation is negated if other people are 
forced to join up with the individual. 
In other words, freedom of association 
implies freedom to associate and free-
dom not to associate.”

Although the above cases do not 
directly speak to the issue that Justice 
Mogoeng is facing, it does indicate 
how the Constitutional Court may 
interpret political rights. It is possible 
that Justice Mogoeng could succeed, 
as he cannot be forced to associate. In 
this instance, he is forced to associate 
with the judiciary and if he does, he 
is prevented from holding office or 
contesting the elections. 

The court can interpret associating 
to include the right to be selected to 
hold office for a political party. Section 
18 of the Constitution guarantees the 
right to associate. 

The Constitutional Court must 
guard the separation between and 
independence of the judiciary, exec-
utive and legislature. It may allow 
Justice Mogoeng’s political right, sub-
ject to him terminating his ties to the 
judiciary. That will include sacrificing 
his lifelong salary and any other ben-
efits associated with it.  

J U D I C I A R Y  A N D  P A R T I S A N  P O L I T I C S

Mogoeng’s political ambition 
opens new independence debate

THE South African Human Rights 
Commission (SAHRC) found, pursu-
ant to its 2013 investigative hearing 
on the issues and challenges in rela-
tion to unregulated artisanal under-
ground and surface mining activities in 
South Africa, that cessation of mining 
and liquidation of companies, with-
out proper closure and remediation,  
contribute to illegal mining.

As was explained in an academic 
treatise by Professor Tracy-Lynn Field 
of the University of the Witwaters-
rand there is a disconnect between the  
closure requirements in the Mineral 
and Petroleum Resources Development 
Act, 28 of 2002 (MPRDA) and the 
process for winding up of compa-
nies in terms of Chapter 14 of the 
Companies Act of 1973. The MPRDA 
places no specific obligation on the 
court to determine whether a mining 
right holder, applying for liquidation, 
has applied for a closure certificate, 
ensured the transfer of environmental 
liabilities or made adequate financial 
provision for its environmental lia-
bilities. 

Although the Department of Envi-
ronmental Affairs proposed in its draft 
Regulations Pertaining to Financial 
Provisioning for the Rehabilitation 
and Remediation of Environmental 

Damage caused by Reconnaissance, 
Prospecting, Exploration, Mining or 
Production Operations of May 17, 
2019, that the liquidator or business 
rescue practitioner of the company, is 
to be held responsible for the reme-
diation and management of envi-
ronmental impacts and the imple-
mentation of the rehabilitation- and 
mine-closure plans, these regulations 
are still awaiting implementation.

A case in point is the Mintails 
Group. Mintails recently came into 
the spotlight when eight women were 
raped on its abandoned North Sands 
Dump in Krugersdorp, allegedly by 
illegal miners. Mintails Gold (Pty) Ltd, 
Mintails SA (Pty) Ltd and Mintails 

SA Randfontein Cluster (Pty) Ltd of 
the Mintails Group were liquidated 
in 2018. The group left in its wake 
clusters of open pits and partially 
reclaimed tailings storage facilities with 
no access controls, no management or 
mitigation measures; unrehabilitated 
footprints with potentially residual 
toxic and radioactive materials; toxic 
and radioactive dams with no fences, 
warning signs or access controls; con-
taminated wetlands; and an unfunded 
environmental liability of more than 
R460 million.

At the time of the liquidation, 
Mintails Limited (MLI), an Australian 
Securities Exchange listed company, 
which owned Mintails SA (MSA), 
divested itself from MSA by proceeding 
to spin off its South African subsidiary. 
MLI was renamed Orminex Limited, 
completing what looks like a manoeu-
vre to avoid the liability for the envi-
ronmental liabilities owed by MSA.

Failure by the Department of  
Mineral Resources and Energy (DMRE) 
to enforce environmental laws, to 
address the gaps between mining, 
insolvency and company laws, and to 
hold the directors and shareholders of 
companies liable for their dereliction 
of duty of care, notwithstanding the 
recommendations of the Parliamen-

tary Portfolio Committee on Mineral 
Resources, has resulted in the prolifer-
ation of illegal mining.

The DMRE and other government 
departments have also failed to pre-
vent criminal and dangerous practices 
such as the use of mercury and the 
infiltration of shafts and holes not 
only in abandoned mine shafts but 
alongside operational mines.

The SAHRC found that there is a 
poor understanding of the profile of 
the unregulated artisanal miners and 
that not all of these individuals and 
groups are involved in or, if they are, 
began the activity with the intention 
of becoming involved in criminal 
syndicates. Not all illegal miners are 
non-nationals and neither are they all 
illegal immigrants. 

The  SAHRC also noted that the socio- 
economic situation has pushed many 
people into unregulated artisanal min-
ing. There is a direct link between the 
retrenchment of mine workers and 
unregulated artisanal mining.

The SAHRC highlighted the need 
for strategic research into artisanal 
mining; the need for a holistic, col-
laborative approach by all role-players 
– government, civil society and mining 
houses – to address the opportunities 
and challenges posed by unregulated 

artisanal mining; and the need for 
a policy and regulatory framework 
that focuses on the facilitation and 
management of artisanal mining, and 
not just on the criminalisation of the 
activities.

The DMRE is finalising its Artisanal 
and Small Scale Mining (ASM) Policy. 
The objective is to create a foundation 
for the formulation of a dedicated ASM 
legal framework and to bring artisanal 
miners into the mainstream economy. 
The policy proposes that: 

 ¡ ASM be reserved for South Africans.
 ¡ Preference to issue mining permits 
is given to co-operatives and not 
individuals.

 ¡ ASM be limited to surface and open-
cast mining.

 ¡ ASM coexist with large-scale mining 
through contributing agreements, 
leasing equipment, technical 
support and participation in the 
supply chain.

 ¡ The government is to train and 
empower ASM miners.

 ¡ The policy and legal frameworks 
distinguish illegal mining from 
ASM.

 ¡ The government is to strengthen 
laws to deter illegal mining and a 
trained detective unit to police this 
is also proposed.
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